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sufficientlyequities parties areto that the theascertain between

justify injunction untildoubtful to the finalthe continuance of
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(p. 741).to the defendant.tinuance would

Injunction Answer.— Bill-and
allega-plainly positively denies theAlthough answer andthe
bybill, yet, shown thethe and circumstancesof the if factstions

exhibits, presumptive instronglypleadings, and affidavits are
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Dent, President:

In Mon-the firstCounty,the court of Ohio oncircuit
Robrecht,inday plaintiff, filed hisFebruary, 1898, John

in al-against Robrecht, defendant,bill chancery Henry
leging 1883, purchas-that about 2nd heday January,the of
ed from the Bank Valley prop-of'the Ohio a certain hotel

anderty city Wheeling, partlysituated in the of for cash
credit,on theprincipally and took the title therefor in

name of the thatdefendant, son, himself;his in trust for
he paid unpaid pur-had since aup large portion of the

defendant,money;chase thethat the had admittedwho
trust until tolately, was anddenying it, tryingnow was
mortgage andproperty, money,the so as it intoto convert
squander it, beinghe A con-whollyotherwise insolvent.
veyance was toprayed.for, injunctionand temporaryalso

disposal litigation.restrain the property pendingof the the
On Monday 1898,the first in March, the defendant filed
his in in-answer, which he butcharged,denied the trust
sisted hadthat he was the of thé andpurchaser property,
paid all thepurchase money paid,the so far claimed that

andplaintiff possession agent,was in of the asproperty his
admitted that he was fortrying mortgage propertyto the

$10,000 liensthe sum of for off thepurpose payingthe of
makingand for animprovements prayedthereon. He also

injunction against plaintiff.the The further aversanswer
thethat, plaintiff purchaseif did the and takeproperty,.the

name,title in defendant’s he did so intent to defraudwith
creditors, knowledge,his without the defendant’s and be-

sought.cause of such fraud he was not entitled to the relief
1898,day April, plaintiff,On the 27th of on motion of the

considering byand after numerous affidavits filed both
motion,defendant,and who had notice of such theplaintiff

injunction against Henryan Ro-circuit court awarded
Matheson,George enjoining restrainingand J. andbrecht

selling,the court “fromfurther order of mort-them until
anyincumbering, way disposing dealingor in of orgaging,

in the bill.” On the 7th ofdaydescribedpropertythewith
1899, Henry havingthe defendant Robrecht,February,
affidavits, moved the court to in-dissolve thesomefiled

aappointto receiver to take of-chargealsoandjunction,
litigation.the Thesepending motions werepropertythe
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ap-overruled, Robrechtand from order the defendantthis
pealed.

are, upon:groundstwo of error reliedThere
injunction.thedissolve1. The refusal of the court to

fully,general plainly,It is a that,rule where the answer
allegationsdistinctly denies the materialpositivelyand

motion,bill, onthe'injunctionof the should be dissolved
allegations. Mc­in ofproofabsence of v.Hayzlettsuch

Millan, 464; &11 W. Va. Mason Salt Co. v.City Mining
211;Mason, Va.Town Va. Cox v.23 W. W.Douglass,20of

rule,175; generalShonk 12 667. Thisv. W. Va.Knight,
byhowever, exceptions, as saidsubjectis to various is

683): theJudge (pagein the last cited “WhereGreene case
plaintiff would otherwisewould lose all the benefit which

cause, orinfinallyaccrue to succeed thehim should be
affordthe facts the bill and answerbywhere disclosed

hisestablishstrong presumption plaintiffthat the will
and it thatclaim for relief the ‘final’hearing, appearson

a dissolu­injuryimmediategreat byhe would suffer and
in­of theinjunction, or when the dissolutiontion of the
ofwould, completea denialjunction effect,in amount to

bill, and some othersought bythe theserelief the —in
theinjunctionthe tillit to continuepropercases would be
ac­1605, it said: “ItIn section is ishearing.” High. Inj.

pre­injunctions for thecordingly specialheld in cases of
on motion to dissolveinjuriesof thatirreparablevention

and,answer, ifin to themaythe be read contradictionbill
refused,willdoubt,in the motion beequity appearsthe

cit­hearing;”to thewill be continuedinjunctionand the
Norment,Daniel, 9; N.C. 5543 N. v.TroyPurnell v.ing

In Pl. & Prac.Heath, 45 N. C. 39. 10 Enc.C. 9; v.Lloyd
toa motion is madeis to be: “Whenthe law stated1057,

answer,of the denials in theinjunctionthedissolve because
in­of thecan see that the dissolutionif the chancellor

toirreparable plaintiffmischief themay involvejunction
maintaining the truthplaintiffof thein the eventthat,.or

controversy,inmatter he will haveof thehis version•of
injustice or inconvenience thegreater bysubjected to■been

the final hearingbeforeinjunctionof the than•dissolution
to aexposed by continuance of thebecandefendantthe

propriety,is underspecial pe­there thethatinjunction, or
case, maintainingin theof status.thecircumstancesculiar
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themparties disputebetween tbe until tbe betweenquo
of-finally evidence, may,can be anddetermined on tbe be

will, tbe whichten in tbe of discretion withexercise
canvested, hearingbe a finalinjunctionis retain the until

from“Where,had 1059:pagebe on tbe merits.” And on
very possiblytbe case, injunctionnature of tbe tbe cannot

retained,any injunction maydo barm,the defendant tbe be
tbenotwithstanding equitiesoath ofhis denial under of the

in toinjunction merely ancillarybill.” The this iscase
object tbe statussought, being preservetbe relief its to

Ifof final oftbe until tbe tbe case.property disposition
duringis dispose propertytbe defendant allowed to of the

tbelitigation, owing insolvencybistbe of topendency tbe
de-be while tbeplaintiff may irreparably injured thereby,

injunctiondamage byall tbeagainstfendant is secured
tbeinjuriousAnd in fact defendantbond. it would be to

whilepermit dispose propertyin him of tbeany event to to
it, therebybangingthis is as tbe title islitigation over

onin have actedplacedclouded and doubt. Counsel must
de-reach andtheorytbe that tbe motion to dissolve would

This, however, not true.istbe merits of tbe case.termine
this mannerinTbe of tbe case cannot be reachedmerits

equityIfequity. tbeplaintiff whollyunless tbe is without
overrul-motion dissolve should beappears doubt,in tbe to

andbearing,ed, equity mayfor be made clear at tbetbe
oftbe dissolutionirreparable injury byplaintifftbe suffer

con-court, inspectionon andinjunction. The circuittbe
affidavits, reach-pleadingsof tbe and numeroussideration

doubt,inequitytbe tbe case wasthat ofed tbe conclusion
thisbearing, andinjunction until tbeand continued tbe
anyor inerred,courtsay that tbe circuitCourt cannot

doing.discretion, in somanner abused its
haveinjunction shouldthat tbeappellantTbe insists

alleged in tbe answerof tbe fraudbeen dissolved because
forAs tbe case not submittedplaintiff.tbe wasagainst

declined,courtmerits, tbe circuitbearing on tbea final
ofdissolve, questiontbeto determineon tbe motion to

thatofstill in tbe breastquestionthis isfraud. Hence
tosubject appeala ofcourt, undetermined, yetnotand is

de-that questionbadIf tbe defendant wantedCourt.this
meritson tbetbe casehave submittedtermined, be should

mereraise it on aattemptednot tobearing,a andfor final
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defendant,motion to ancillary injunction.dissolve an The
by answer, frauddisclaiming, knowledgein his ofany the
alleged against places doubt,inplaintiff,the such fraud
for fraud,no one in a positionwas better know of theto

actually deny­if it existed. plaintiffThe files an affidavit
ing it. question byHence it becomes a to be determined
the court hearing controversy,on the final of and thethe
injunction properly hearing.was continued until such This
Court will not determine it advance of the ofin action the

Judge■circuit bjcourt. As is ofsaid GreeN the casein
Hauser,Harris v. 26 AppellantW. Va. 602: “We are an

Court, whose business it is to review the decrees of the cir­
cuit courts when the substantiallycause in thoseis ended
courts. It designedwas never or intended that this Court
should take supervision of the duringcircuit courts the
progress and,of causes,the if they adjudgefailed theto
principles of the cause partieswhen one of the to the suit
thought that such principles might oughtand to be ad­
judicated, or if they made duringmistakes progressthe of

cause,the interpose and errors, adjudicatecorrect such and
the principles of the cause before the court had de­below
cided them. This would not appellate jurisdiction.”be
Kesler Lapham,v. 46 Va. (33 289). ques­W. 293 S. E. The sole
tion that the circuit court was uponcalled to determine

whether,was as to pleadingsthe and proofs, equi­thefr.om
ties between partiesthe awere so doubtful justifyas to
continuance of injunctionthe hearing.until the It notwas

uponcalled to decide these equities, merelybut their doubt­
ful nature. Neither party was insisting hearingon a of the
case, but the defendant seekingwas injunctionto avoid the
prematurely. plaintiffThe onlynot has a equitydoubtful
against the defendant, but an exceedingly strong one, if his
claim true,be unless it is vitiated fraud.by proofsThe
on a final hearing can matter,alone settle the unless the
cause is submitted proofs.without

2. The refusal appointto chargea receiver ofto take
property.the This is appellatenot an matter, en-being

tirely within the discretion of the circuit court. isThere
no statute authorizing an appeal to Court, isthis which
without authority to appoint receivers, in cases of the ap-
pointment or refusal to appoint receivers, pos-unless the
session property,of the real or personal, thereby chang-is
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v.Hauser, 595;Huttoned. W.Va.Harris v. Lockridge,26
(11Mairs, E.S.655,27 W. Va.435;Va. v. 33W. Ruffner
appoint­5). In an ordertbe latter case tbe Court bolds that

ispersonal propertyofing possessiona receiver to take
1,clause sectionan under tbe seventh ofappealable order

ap­onlyalthough such determinationchapter 135, Code,
Judge W.659, 33pears ofopinion pagein tbe ENGlish on

6, theinVa., and aE.),11 S. was not made point(pages
tbebysyllabus. It determinationregardedmust be as a

jurisdic­hadnot havecourt,whole wouldfor otherwise it
Thedissentingtion voice.case,of the and there nowas

of v.in ShannonAppeals Virginia,Court of of the case
Hanks, order437),E. that a decretal338, (1388 Va. S. held

thougha evenappointing personal property,receiver of
itthatvacation, reasonappealable,in for themade was

of v.changed possession property.the and control Barry
In201; 458.Mich. Lewis 14 Mich.22 v. Campau,Briggs,

heldCo., 307,the wascase of Beecher v. Mill Mich. it40
ap-­an notthat order to a receiver wasrefusing appoint

the discre­pealable, matter infor the reason that the was
re­motion, therefore,tion of could becourt,the and the

showing, whenat on aanynewed time the same or new
tothe mightcourt its If court refuseschange view. .the
ita case, may remedy,act in another butproper there be

is by appeal.not
only questions presented, they mustbeingThese the

theadversely appellant,both be to the anddetermined
court affirmed.order of the circuit

Affirmed.


